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The Social Determinants of P and Effective Solutions
Addiction: The Criminal Legal System

The United States has traditionally taken a punitive approach to drug use, and at the core of this
approach is the criminal legal system (National Institute on Drug Abuse, 2020). Law enforcement
interventions, court involvement, incarceration, and community supervision—such as probation or
parole—are all elements of the criminal legal system. While rates of incarceration have declined in the

past few years, the United States still incarcerates more of its population than any other country, with
approximately two million people in U.S. jails and prisons. In 2020, nearly 250,000 people were in state
and federal prisons for drug-related violations (Carson, 2021a), and many more have returned to
society with a criminal record, which is an enduring mark that persists long after individuals have paid
the price for their offense and, sadly, often after society has determined that their supposed offense—
drug use—is not an offense after all.

Centering the nation’s approach to addiction on the criminal legal system does not reduce drug use,
overdose death, or recidivism (Pew Charitable Trusts, 2018). Rather, overdose mortality rates are
elevated among the reentry population (Binswanger et al., 2007), and the trauma that results from
incarceration, as well as collateral consequences resulting from involvement in the criminal legal
system, creates barriers to sustained recovery (Quandt & Jones, 2021). The criminal legal response to
addiction causes collateral consequences for people upon conviction for a drug-related crime
(Couloute, 2018; Ferguson et al., 2012; Greenberg & Rosenheck, 2008; Sahker et al., 2019; Substance
Abuse and Mental Health Services Administration [SAMHSA], 2021a). The presence of a criminal record
due to arrest or conviction on a drug charge limits opportunities for employment, housing, and
education (American Institutes for Research [AIR], n.d.). While some reforms have been implemented
in these areas, such as “Ban the Box” laws, revisions to federal student loan applications, and
permitting eligibility for public housing, there are still many opportunities for reducing or preventing
collateral consequences related to arrest, conviction, and possession of a criminal record. The National
Inventory of the Collateral Consequences of Conviction (NICCC) is a searchable database that provides

information on state and federal laws and regulations that affect individuals with criminal convictions.
Significant racial inequities exist in the execution of drug policies, with Blacks incarcerated for drug
offenses at higher rates than Whites (Carson, 2021a; Latimore, 2020) despite similar rates of drug use
(SAMHSA, 2021b). Higher rates of arrest and conviction in Black communities result in a
disproportionate percentage of collateral consequences (Hinton et al., 2018). Eliminating collateral
consequences and engagement with the criminal legal system is both an equity and social justice issue
for individuals who may have a criminal record as a result of drug use or a substance use disorder
(SUD). Ultimately, the carceral approach of our nation’s drug policies has worsened the problem for
Whites who use drugs, along with Blacks, Indigenous People, and other people of color.

Addressing the social determinants of addiction, therefore, requires that we examine the criminal legal
system to identify necessary reforms. A new approach to drug policy must include the following
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components: (a) reduction of new entrants through policies that divert people from the criminal legal
system entirely and (b) improvement of services for those currently in the system.

1.Reduction of New Entrants Into the Criminal Legal
System

State and local government officials have begun to recognize the limitations of punitive
approaches to SUD and are looking to advance public health approaches. Such a shift requires
government investment in public health as well as changes to public laws. Harm reduction using a set
of practical tactics to reduce negative consequences associated with drug use (National Harm
Reduction Coalition [NHRC], 2020) has been employed to reduce overdose and prevent blood-borne
disease. Evidence-based harm reduction programs include syringe services programs (SSPs), which
distribute safe supplies; fentanyl test strip programs; naloxone programs; and other necessary health
care services (Crowley et al., 2022). New York City has the first sanctioned overdose prevention site in

the country, where health care professionals and peers are available to prevent overdose and provide
support services to individuals who use drugs.

The 2022-2025 strategic plan of the American Society for Addiction Medicine (n.d.) calls for “reducing
criminal legal system interference with the delivery of addiction care.” Delivering appropriate addiction
care will require increasing the addiction workforce as well as building out the evidence-based
continuum of care for individuals with SUD. The development of a robust public health response to
addiction will divert individuals away from the criminal legal system and provide individuals in need
with evidence-based care.

Even amidst calls for a public health approach to addiction and scant evidence linking enhanced

penalties to reduced drug use, there have been calls to expand the punitive approach due to the
increasing prevalence of fentanyl in the drug supply. Some states have passed laws calling for

enhanced sentencing for fentanyl possession, and there are federal efforts to permanently schedule all
fentanyl-related substances. In addition, drug-induced homicide laws have emerged as a criminal legal

response to the overdose epidemic. Drug-induced homicide laws allow individuals to be charged with
homicide if they deliver drugs that contribute to an overdose death (Davis et al., 2019). There is no
evidence that these laws deter crime, and they may in fact cause harm (Carroll et al., 2021; Davis et al.,
2019). However, 25 states have drug-induced homicide laws (Prescription Drug Abuse Policy System
[PDAPS], 2019).

Q | Strategies to reduce new entrants into the criminal-legal system:

e Removal of Upstream Structural Conditions. Ways of removing structural conditions that lead to
criminal legal system involvement include investing more in communities that have been
disinvested through racial and economic isolation (McGhee, 2021; Rothstein, 2017) and increasing
access to community-based supports and services that prioritize the social determinants of

2 | AIR.ORG/CENTERS/AIR-CARES BIG IDEAS—The Social Determinants of Addiction: The Criminal Legal System


https://www1.nyc.gov/site/doh/about/press/pr2021/overdose-prevention-centers-prevent-59-deaths.page
https://www.pewtrusts.org/-/media/assets/2018/03/pspp_more_imprisonment_does_not_reduce_state_drug_problems.pdf
https://time.com/6175676/fentanyl-overdose-deaths-colorado/
https://www.gao.gov/assets/gao-21-499.pdf
https://www.gao.gov/assets/gao-21-499.pdf

addiction (AIR, n.d.). To address the enduring harms of excessive criminal legal penalties, many
states have chosen to reinvest revenue from legal cannabis sales in communities heavily impacted
by prior criminalization (California Governor’s Office of Business and Economic Development, 2022;
Marijuana Policy Project, n.d.).

e Decriminalizing the Personal Possession of Drugs. In 2020, Oregon voters passed the Drug
Addiction Treatment and Recovery Act (Measure 110), which decriminalizes personal possession of
illegal drugs (Legislative Policy and Research Office, 2020). Cost savings from the decriminalization,
combined with revenue from legal cannabis sales, are intended to fund harm reduction services,
treatment, and recovery programs. There have also been de facto decriminalization efforts in other
parts of the country, where prosecutors have declined to prosecute low-level possession charges
(Baumwoll, 2019). Researchers are poised to evaluate the effect of such measures on outcomes for

people who may have otherwise been subject to criminal penalties due to drug use. Prior research
has demonstrated that drug reform can lead to a reduction in drug-related arrests without
reducing racial inequities (Mooney, 2016); therefore, a key component of decriminalization efforts
must include measurement of and accountability for reducing racial inequities in arrest.

e Buprenorphine Decriminalization. The decriminalization of buprenorphine has emerged as a dual
policy strategy to (a) prevent opioid-related overdose deaths (Carlson et al., 2020) and (b) expand
access to buprenorphine treatment (del Pozo et al., 2020; Williams et al., 2022). Research has
shown that nonprescribed buprenorphine is most often used to manage opioid withdrawal
symptoms or to help a person stop using drugs (Carroll et al., 2018; Chilcoat et al., 2019; Cicero et
al., 2018; Daniulaityte et al., 2019). Buprenorphine decriminalization policies are rooted in the
belief that prosecution for the personal possession of nonprescribed buprenorphine perpetuates
the stigma associated with it as a medication for opioid use disorder (del Pozo et al., 2020) and
limits its access (Carroll et al., 2018; Doernberg et al., 2019). Legislation has been passed in both
Vermont (Act 46, 2021) and Rhode Island (S 0065, 2021) decriminalizing the personal possession of
nonprescribed buprenorphine at the state level. Prior to the passage of this legislation, de facto
decriminalization of buprenorphine in Chittenden County, Vermont, in tandem with extensive
efforts to expand access to prescribed buprenorphine, saw a 50% reduction in opioid overdose
deaths (del Pozo et al., 2020).

e Syringe Services Programs. Laws governing SSPs vary by state (PDAPS, 2021). While federal funding
may support SSPs under certain circumstances, federal appropriations law prohibits SSPs from
using certain federal funding to purchase syringes (Centers for Disease Control and Prevention,
2019; Oliva et al., 2021). The American Rescue Plan Act (2021) included $30 million specifically for
harm reduction funding. In addition to this funding source, harm reduction is included as a core
component of the U.S. overdose prevention strategy (U.S. Department of Health and Human
Services [HHS], n.d.). Only 12 states explicitly exempt drug residue from the ban on controlled
substances (PDAPS, 2021). Possession of syringes and drug residue can lead to arrest and
conviction on drug possession charges. Variations in state laws and the lack of sustained funding
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for SSPs reduce the impact of such programs while opening the door for negative law enforcement
interactions (Pew Charitable Trusts, 2021).

e Comprehensive Good Samaritan and Naloxone Access Laws. Good Samaritan and naloxone access
laws facilitate life-saving interventions for individuals who use drugs and may be at risk of
overdose, while also protecting them from potential criminal liability. Good Samaritan laws protect
individuals when they call for help if a person is experiencing an overdose. Naloxone access laws
protect people who administer naloxone, a life-saving opioid antagonist, to a person who is
experiencing an overdose (U.S. Government Accountability Office [GAO], 2021). Forty-seven states
and the District of Columbia have passed Good Samaritan and naloxone access laws. However, the
laws vary in the level of protection afforded (PDAPS, n.d.), and the impact of Good Samaritan laws
can be diminished when street-level bureaucracy does not reflect the spirit of the law (GAO, 2021;
Latimore & Bergstein, 2017).

e Deflection Programs. The harms and costs of criminal justice processes are high (Stevens et al.,
2019), and many diversion programs still involve charges or the threat of charges and entail
additional surveillance (e.g., probation or parole) and long-term collateral consequences. In
contrast, deflection programs are interventions that do not rely on the criminal legal system and
are designed for individuals who have committed nonviolent offenses and may need treatment or
another service. “Deflection,” coined by Treatment Alternatives for Safe Communities Center for
Health and Justice, describes community-based interventions that provide referrals for services in
ways that do not further enmesh individuals in the criminal legal system. While first responders
may be involved, they are not the sole referral source, and no further law enforcement
engagement is required in most deflection programs.

2. Improve Services for People who are Currently Justice-
Involved

Policies and practices that ensure access to evidence-based treatment for people who

are incarcerated, in the reentry process, or under court supervision (e.g., drug treatment court,
probation, or parole) significantly reduce drug-related deaths and harms. The number of people dying
in jails due to drug or alcohol intoxication quadrupled between 2000 and 2018 (Carson, 2021b). Those
who died from drugs or alcohol most often died within 1 day of incarceration (Carson, 2021b). The risk
of death continues upon reentry, with individuals leaving incarceration up to 40 times more likely to
die of an overdose than the general population in the first two weeks after reentry and up to 11 times
more likely to die of an overdose in the first year (Berg, 2019; Binswanger, 2007; Ranapurwala et al.,
2018).

However, access to evidence-based treatment remains limited for people who are incarcerated. Most
correctional facilities do not provide medications for opioid use disorder (MOUD) despite evidence that
they reduce the risk of death, drug overdose, rearrest, and reincarceration (Evans et al., 2022;
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Ranapurwala et al., 2018; Westerberg et al., 2016). Some states have required or encouraged access to
MOUD in correctional settings through executive or legislative action (Weizman et al., 2021). Further,
recently issued guidance by the U.S. Department of Justice (2022) clarifies that SUD meets the
definition of a disability and that blanket policies prohibiting the use of medications in the treatment of
opioid use disorder violate the American With Disabilities Act (1990).

Drug courts, also referred to as “treatment courts,” were created in the 1980s as an alternative for
individuals who commit nonviolent crimes and have a history of substance misuse. Drug courts refer
individuals to treatment and provide structured oversight within the court system. If an individual
successfully completes their course of treatment and complies with judicial oversight, they avoid a jail
or prison sentence though they may be subject to sanctions for returning to use. However, the
coercive nature of the drug court system, the lack of access to evidence-based treatment referrals for
drug court participants, and the racial bias inherent in arrests raise concerns about the efficacy of drug
courts (Social Science Research Council, 2018).

Despite these issues, drug courts receive considerable support, as evidenced by increased federal
investment in state and locally operated drug courts (Sacco, 2018). Recently, court systems, including
drug courts, have come under scrutiny by the U.S. Department of Justice due to allegations of blanket
policies that prohibit the use of prescribed medications for opioid use disorder by individuals in the
court system, which may be contrary to protections afforded by the American With Disabilities Act
(1990). In fact, recent evidence suggests that those referred by drug courts are actually /ess likely to
receive treatment (Krawzcyk, Saloner, 2021).

Increasingly, the field of addiction is recognizing that an abstinence-only policy and overmedicalization
of addiction may be counterproductive for those who seek different paths to wellness, especially given
the barriers to treatment that exist. Recently, the Center for Court Innovation identified opportunities
for incorporating harm reduction strategies into drug court models (Garcia & Lucas, 2021). Harm
reduction—informed strategies that could be implemented by drug courts include using trauma-
focused care, responding to recurrent drug use in a therapeutic manner, focusing on racial and health
equity, and providing opportunities for participant feedback. Harm reduction—informed programmatic
strategies include limiting the use of jail during drug court, providing access to evidence-based
medications for opioid use disorder, reducing overdose risk, and redefining measures of success
(Garcia & Lucas, 2021).

The Biden-Harris administration recently signaled their support for policies that promote employment,
housing, and educational opportunities for people upon reentry (White House, 2022). Such services
help individuals with SUD sustain their recovery by preventing overdose (Berg, 2019; Binswanger et al.,
2007) and by providing economic opportunity (Prison Policy Initiative, 2022).

Strategies to improve services for those who are justice-involved include the following:

5 | AIR.ORG/CENTERS/AIR-CARES BIG IDEAS—The Social Determinants of Addiction: The Criminal Legal System


https://www.justice.gov/opa/pr/justice-department-finds-pennsylvania-courts-discriminated-against-people-opioid-use-disorder#:~:text=The%20Justice%20Department%20found%20that,by%20individuals%20under%20court%20supervision.

Suspending (Not Terminating) Medicaid. The Inmate Exclusion Policy of the Social Security Act
prohibits the use of Medicaid funds to cover health care costs for an individual while incarcerated;
however, it does not require termination of Medicaid coverage. States, therefore, have enacted
policies to suspend rather than terminate Medicaid coverage during incarceration. This helps
people access Medicaid more easily upon release and promotes continuity of care (Health and
Reentry Project, 2022).

Medicaid Funding Within Correctional Settings. Legislation is pending in the U.S. Congress that
would carve out an exception to the Inmate Exclusion policy by allowing Medicaid funds to cover
the cost of health care for individuals 30 days prior to release from incarceration. Advocates
believe this policy change would improve outcomes for individuals with SUD by establishing quality
care standards, improvement in coordination of care post release (Khatri & Winkelman, 2022), and
expanded access to SUD treatment (de la Guéronniére & Reid, 2022). Relatedly, the SUPPORT for
Patients and Communities Act of 2018 required the Centers for Medicare & Medicaid Services to
issue guidance to improve reentry transitions through Section 1115 waivers (Health and Reentry
Project, 2022). Promoting enrollment and providing services to Medicaid beneficiaries prior to
release from a correctional facility is required by this guidance (Health and Reentry Project, 2022).

Peer Support. Nonclinical support provided by people with lived experience, commonly known as
“peer support,” can significantly improve health outcomes for people with SUD (Tracy et al., 2016).
In correctional settings, programs like the Intensive Recovery Treatment Support (IRTS) program at
Rutgers University Behavioral Health Care employ people with lived experience of addiction and
incarceration to counsel people in jails and prisons (Verbanas, 2019). In September 2021, the
Substance Abuse and Mental Health Services Administration (2021b) announced the launch of its
Office of Recovery, which is intended to emphasize the role of peer support services in promoting
recovery. Likewise, the Bureau of Justice Assistance (2019) trains peer support specialists through
its Peer Recovery Support Services Mentoring Initiative (PRSSMI) for justice-involved populations
with opioid use disorder. Policies that integrate peer support specialists into SUD treatment in
carceral settings can promote better health outcomes upon reentry, such as decreased rates of
recidivism and increased connection to treatment (Bagnall et al., 2015; Rowe et al., 2007; Taylor &
Becker, 2015). Expanding PRSSMI to include and encourage training currently incarcerated peers
as mentors would also increase impact (Bureau of Justice Assistance, 2019).

Conclusion

The social determinants of addiction include policy responses such as the provision of adequate

housing, employment, treatment, and health care and the reduction of harms associated with

substance use and SUD. Reforming the criminal legal system, along with implementing policies that

reflect local communities and address the structural issues leading to racial inequity and incarceration,

is essential for improving outcomes for every American.
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